
Annex 2

COMMON RULES ON THE ESTABLISHMENT OF THE REGIONAL NATURAL GAS MARKET IN SOUTH EAST EUROPE AND ITS INTEGRATION INTO THE EUROPEAN COMMUNITY INTERNAL MARKET IN NATURAL GAS

1.1.  Scope

This section establishes common rules for the transmission, distribution, supply and storage of natural gas.  It lays down the rules relating to the organisation and functioning of the natural gas sector, access to the market, the criteria and procedures applicable to the granting of authorisations for transmission, distribution, supply and storage of natural gas and the operation of systems.

The rules established by this Memorandum of Understanding for natural gas, including liquefied natural gas (LNG), shall also apply to bio-gas and gas from biomass or other types of gas in so far as such gases can technically and safely be injected into, and transported through, the natural gas system.

1.2. General rules for the organisation of the sector

1.2.1. Public service obligations and customer protection

Participants shall ensure, on the basis of their institutional organisation, that natural gas undertakings are operated in accordance with the principles of this Memorandum of Understanding with a view to achieving a competitive, secure and environmentally sustainable market in natural gas, and shall not discriminate between these undertakings as regards either rights or obligations.

For the purposes of security of supply of primary energy resources, Participants shall take appropriate measures to, where necessary, create and extend the gas network and to expand the use of natural gas in the primary energy supply. Appropriate measures may include the use of innovative commercial means to increase incentives for the use of gas and the creation of gas infrastructure, including, though not limited to, concession contracts, power purchase agreements, concerted state level prospecting and concerted state level action to ensure the building of infrastructure. 

Participants may impose on undertakings operating in the gas sector, in the general economic interest, public service obligations which may relate to security, including security of supply, regularity, quality and price of supplies, and environmental protection, including energy efficiency and climate protection.  Such obligations shall be clearly defined, transparent, non‑discriminatory, verifiable and shall guarantee equality of access for all gas companies of the Participants and those of the European Union to national consumers.  In relation to security of supply, energy efficiency/demand-side management and for the fulfilment of environmental goals, as referred to in this paragraph, Participants may introduce the implementation of long‑term planning, taking into account the possibility of third parties seeking access to the system.

Participants shall take appropriate measures to protect final customers and to ensure high levels of consumer protection, and shall, in particular, ensure that there are adequate safeguards to protect vulnerable customers, including appropriate measures to help them avoid disconnection.  In this context, they may take appropriate measures to protect customers in remote areas who are connected to the gas system.  Participants may appoint a supplier of last resort for customers connected to the gas network.  They shall ensure high levels of consumer protection, particularly with respect to transparency regarding general contractual terms and conditions, general information and dispute settlement mechanisms.  Participants shall ensure that the eligible customer is effectively able to switch to a new supplier.  

Participants shall implement appropriate measures to achieve the objectives of social and economic cohesion, environmental protection, which may include means to combat climate change, and security of supply.  Such measures may include, in particular, the provision of adequate economic incentives, using, where appropriate, all existing national regional and international tools, for the maintenance and construction of necessary network infrastructure, including interconnection capacity.

Participants may decide not to apply the provisions with respect to distribution in this Memorandum of Understanding insofar as their application would obstruct, in law or in fact, the performance of the obligations imposed on natural gas undertakings in the general economic interest and insofar as the development of trade would not be affected to such an extent as would be contrary to the interests of the region. The interests of the Participants include, inter alia, competition with regard to eligible customers and the creation of new gas infrastructure in accordance with this Memorandum of Understanding. 

Participants shall, upon implementation of this Memorandum of Understanding, inform the Permanent High Level Group of all measures adopted to fulfil public service obligations, including consumer and environmental protection, and their possible effect on national and international competition, whether or not such measures require a derogation from the provisions of this Memorandum of Understanding.  They shall notify the Permanent High Level Group and the Regulatory Committee subsequently every two years of any changes to such measures, whether or not they require a derogation from this Memorandum of Understanding. 

1.3. Authorisation procedure

In circumstances where an authorisation (e.g. licence, permission, concession, consent or approval) is required for the construction or operation of natural‑gas facilities, the Participants or any competent authority they designate shall grant authorisations to build and/or operate such facilities, pipelines and associated equipment on their territory, in accordance with the paragraphs below.  Participants or any competent authority they designate may also grant authorisations on the same basis for the supply of natural gas and for wholesale customers.

Where Participants have a system of authorisation, they shall lay down objective and non‑discriminatory criteria which shall be met by an undertaking applying for an authorisation to build and/or operate natural‑gas facilities or applying for an authorisation to supply natural gas.  The non‑discriminatory criteria and procedures for the granting of authorisations shall be made public.

Participants shall ensure that the reasons for any refusal to grant an authorisation are objective and non‑discriminatory and are given to the applicant.  Reasons for such refusals shall be forwarded to the Regulatory Committee for information.  Participants shall establish a procedure enabling the applicant to appeal against such refusals.

For the development of newly supplied areas and efficient operation generally, Participants may decline to grant a further authorisation to build and operate distribution pipeline systems in any particular area once such pipeline systems have been or are proposed to be built in that area and if existing or proposed capacity is not saturated.

1.4. Monitoring of security of supply

On a national basis, Participants shall ensure the monitoring of security of supply issues.  Where Participants consider it appropriate, they may delegate this task to the Gas Regulatory Authorities.  This monitoring shall, in particular, cover the supply/demand balance on the national market, the level of expected future demand and available supplies, envisaged additional capacity being planned or under construction, and the quality and level of maintenance of the networks, as well as measures to cover peak demand and to deal with shortfalls of one or more suppliers.  The competent authorities shall publish, by 31 July each year at the latest a report outlining the findings resulting from the monitoring of these issues, as well as any measures taken or envisaged to address them and shall forward this report to the Permanent High Level Group forthwith. 

1.5. Technical rules

Participants shall ensure that technical safety criteria are defined and that technical rules establishing the minimum technical design and operational requirements for the connection to the system of LNG facilities, storage facilities, other transmission or distribution systems, and direct lines, are developed and made public.  These technical rules shall ensure the interoperability of systems and shall be objective and non-discriminatory.  They shall be notified to the Permanent High Level Group.
1.6. Transmission, storage and LNG

1.6.1. Designation of system operators

Participants shall designate or shall require natural gas undertakings which own transmission, storage or LNG facilities, to designate, for a period of time to be determined by Participants having regard to considerations of efficiency and economic balance, one system operator.  Participants shall take the measures necessary to ensure that transmission, storage and LNG system operators act in compliance with the provisions referred to below. 

1.6.2. Tasks of system operators

Each transmission, storage and/or LNG system operator shall:
(a)
operate, maintain and develop under economic conditions secure, reliable and efficient transmission, storage and/or LNG facilities, with due regard to the environment;

(b)
refrain from discriminating between system users or classes of system users, particularly in favour of its related undertakings;

(c)
provide any other transmission system operator,  any other storage system operator, any other LNG system operator and/or any distribution system operator, sufficient information to ensure that the transport and storage of natural gas may take place in a manner compatible with the secure and efficient operation of the interconnected system;

(d)
provide system users with the information they need for efficient access to the system.

Rules adopted by transmission system operator for balancing the gas transmission system shall be objective, transparent and non-discriminatory, including rules for the charging of system users of their networks for energy imbalance.  Terms and conditions, including rules and tariffs, for the provision of such services by transmission system operator shall be established pursuant to a methodology issued by the Gas Regulatory Authority in a non-discriminatory and cost-reflective way and shall be published.

Participants shall require transmission system operators to comply with minimum requirements for the maintenance and the staged development of the transmission system, including interconnection capacity, according to national and regional necessities as defined in the Security of Supply Reports.

Transmission system operators shall procure the energy they use for the carrying out of their functions according to transparent, non-discriminatory and market based procedures.

1.6.3. Unbundling of transmission system operators

Where the transmission system operator is part of a vertically integrated undertaking, it shall be independent at least in terms of its legal form, organisation and decision making from other activities not relating to transmission.  These rules shall not create an obligation to separate the ownership of assets of the transmission system from the vertically integrated undertaking.

 In order to ensure the independence of the transmission system operator referred to above, the following minimum criteria shall apply:
(a)
those persons responsible for the management of the transmission system operator may not participate in company structures of the integrated natural gas undertaking responsible, directly or indirectly, for the day-to-day operation of the production, distribution and supply of natural gas;

(b)
appropriate measures must be taken to ensure that the professional interests of persons responsible for the management of the transmission system operator are taken into account in a manner that ensures that they are capable of acting independently;

©
the transmission system operator shall have effective decision-making rights, independent from the integrated gas undertaking, with respect to assets necessary to operate, maintain or develop the network.  This should not prevent the existence of appropriate co-ordination mechanisms to ensure that the economic and management supervision rights of the parent company in respect of return on assets regulated indirectly in accordance with methodologies issued by the Gas Regulatory Authority, in a subsidiary are protected.  In particular, this shall enable the parent company to approve the annual financial plan, or any equivalent instrument, of the transmission system operator and to set global limits on the levels of indebtedness of its subsidiary.  It shall not permit the parent company to give instructions regarding day-to-day operations, nor with respect to individual decisions concerning the construction or upgrading of transmission lines, that do not exceed the terms of the approved financial plan, or any equivalent instrument

(d)
the transmission system operator shall establish a compliance programme, which sets out measures taken to ensure that discriminatory conduct is excluded, and ensure that observance of it is adequately monitored.  The programme shall set out the specific obligations of employees to meet this objective.  The person shall submit an annual report, setting out the measures taken, or body responsible for monitoring the compliance programmes to the Gas Regulatory Authority and shall be published.

1.6.4. Confidentiality for transmission system operators

Without prejudice to principles set out in the “Unbundling and Transparency of Accounts”  or any other legal duty to disclose information, each transmission, storage and/or LNG system operator shall preserve the confidentiality of commercially sensitive information obtained in the course of carrying out its business, and shall prevent information about its own activities which may be commercially advantageous from being disclosed in a discriminatory manner.

Transmission system operators shall not, in the context of sales or purchases of natural gas by related undertakings, abuse commercially sensitive information obtained from third parties in the context of providing or negotiating access to the system.

1.7. Distribution and supply

1.7.1. Designation of distribution system operators

Participants shall designate, or shall require undertakings which own or are responsible for distribution systems to designate, for a period of time to be determined by Participants, having regard to considerations of efficiency and economic balance, one or more distribution system operators and shall ensure that those operators act in accordance with the paragraphs below when the following two conditions on a state basis are met:
(a)
Natural gas achieves more than 20% of the total primary energy supply; and
(b)
Economic development in the distribution area is such that the additional requirements of the paragraphs do not imply disproportionate costs.

1.7.2. Tasks of distribution system operators

Each distribution system operator shall operate, maintain and develop under economic conditions a secure, reliable and efficient system, with due regard for the environment.
In any event, the distribution system operator shall not discriminate between system users or classes of system users, particularly in favour of its related undertakings.
Each distribution system operator shall provide any other distribution system operator, and/or any transmission, and/or LNG system operator, and/or storage system operator with sufficient information to ensure that the transport and storage of natural gas takes place in a manner compatible with the secure and efficient operation of the interconnected system.
Each distribution system operator shall provide system users with the information they need for efficient access to the system.
Where distribution system operators are responsible for balancing the gas distribution system, rules adopted by them for that purpose shall be objective, transparent and non-discriminatory, including rules for the charging of system users for energy imbalance.  Terms and conditions, including rules and tariffs, for the provision of such services by system operators shall be established pursuant to a methodology issued by the Gas Regulatory Authority in a non-discriminatory and cost-reflective way and shall be published.
1.7.3. Unbundling of distribution system operators

Where the distribution system operator is part of a vertically integrated undertaking, it shall be independent at least in terms of its legal form, organisation and decision making from other activities not relating to distribution.  These rules shall not create an obligation to separate the ownership of assets of the distribution system from the vertically integrated undertaking.

In addition to those requirements, where the distribution system operator is part of a vertically integrated undertaking, it shall be independent in terms of its organisation and decision making from the other activities not related to distribution.  In order to achieve this, the following minimum criteria shall apply: 
(a)
those persons responsible for the management of the distribution system operator may not participate in company structures of the integrated natural gas undertaking responsible, directly or indirectly, for the day-to-day operation of the production, transmission and supply of natural gas;
(b)
appropriate measures must be taken to ensure that the professional interests of persons responsible for the management of the distribution system operator are taken into account in a manner that ensures that they are capable of acting independently;
(c)
the distribution system operator shall have effective decision-making rights, independent from the integrated gas undertaking, with respect to assets necessary to operate, maintain or develop the network.  This should not prevent the existence of appropriate co-ordination mechanisms to ensure that the economic and management supervision rights of the parent company in respect of return on assets, regulated indirectly in accordance with the methodology issued by the Gas Regulatory Authority, in a subsidiary are protected.  In particular, this shall enable the parent company to approve the annual financial plan, or any equivalent instrument, of the distribution system operator and to set global limits on the levels of indebtedness of its subsidiary.  It shall not permit the parent company to give instructions regarding day-to-day operations, nor with respect to individual decisions concerning the construction or upgrading of distribution lines, that do not exceed the terms of the approved financial plan, or any equivalent instrument.
(d)
the distribution system operator shall establish a compliance programme, which sets out measures taken to ensure that discriminatory conduct is excluded, and ensure that observance of it is adequately monitored.  The programme shall set out the specific obligations of employees to meet this objective.  An annual report, setting out the measures taken, shall be submitted by the person or body responsible for monitoring the compliance programme to the Gas Regulatory Authority and shall be published.
Participants may decide not to apply the paragraphs above to integrated natural gas undertakings serving less than **000 connected customers.
Participants may postpone the implementation of this Article until 1 July 2008.  This shall be without prejudice to the requirements contained in the second paragraph of this Article.
1.7.4. Confidentiality for distribution system operators

Without prejudice to principles set out in the “Unbundling and Transparency of Accounts” or any other legal duty to disclose information, each distribution system operator shall preserve the confidentiality of commercially sensitive information obtained in the course of carrying out its business, and shall prevent information about its own activities which may be commercially advantageous from being disclosed in a discriminatory manner.

Distribution system operators shall not, in the context of sales or purchases of natural gas by related undertakings, abuse commercially sensitive information obtained from third parties in the context of providing or negotiating access to the system.

1.7.5. Combined operator

Participants do not prevent from creating of a combined transmission, LNG, storage and distribution system operator, which is independent in terms of its legal form, organisation and decision making from other activities not relating to transmission LNG, storage and distribution system operations and which meets the requirements set out in points (a) to (d).  These rules shall not create an obligation to separate the ownership of assets of the combined system from the vertically integrated undertaking:
(a)
those persons responsible for the management of the combined system operator may not participate in company structures of the integrated natural gas undertaking responsible, directly or indirectly, for the day-to-day operation of the production and supply of natural gas;
(b)
appropriate measures must be taken to ensure that the professional interests of persons responsible for the management of the combined system operator are taken into account in a manner that ensures that they are capable of acting independently;
(c)
the combined system operator shall have effective decision-making rights, independent from the integrated gas undertaking, with respect to assets necessary to operate, maintain or develop the network.  This should not prevent the existence of appropriate co-ordination mechanisms to ensure that the economic and management supervision rights of the parent company in respect of return on assets, regulated indirectly in accordance with a methodology issued by the Gas Regulatory Authority, in subsidiary are protected.  In particular, this shall enable the parent company to approve the annual financial plan, or any equivalent instrument, of the combined system operator and to set global limits on the levels of indebtedness of its subsidiary.  It shall not permit the parent company to give instructions regarding day-to-day operations, nor with respect to individual decisions concerning the construction or upgrading of transmission and distribution lines, that do not exceed the terms of the approved financial plan, or any equivalent instrument;
(d)
the combined system operator shall establish a compliance programme, which sets out measures taken to ensure that discriminatory conduct is excluded, and ensure that observance of it is adequately monitored.  The programme shall set out the specific obligations of employees to meet this objective.  An annual report, setting out the measures taken, shall be submitted by the person or body responsible for monitoring the compliance programme to the Gas Regulatory Authority and shall be published.
1.8. Unbundling and transparency of accounts

1.8.1. Right of access to accounts

Participants, or any competent authority they designate, including the Gas Regulatory Authorities, and the dispute settlement authorities referred to below shall, insofar as necessary to carry out their functions, have right of access to the accounts of natural gas undertakings as set below.

Participants and any designated competent authority, including the Gas Regulatory Authorities and the dispute settlement authorities shall preserve the confidentiality of commercially sensitive information.  Participants may provide for the disclosure of such information where this is necessary in order for the competent authorities to carry out their functions.

1.8.2. Unbundling of accounts

Participants shall take the necessary steps to ensure that the accounts of natural gas undertakings are kept in accordance with the paragraphs below. 
Natural gas undertakings, whatever their system of ownership or legal form, shall draw up, submit to audit and publish their annual accounts in accordance with an internationally associated standard. Undertakings which are not legally obliged to publish their annual accounts shall keep a copy of these at the disposal of the public at their head office.

Natural gas undertakings shall, in their internal accounting, keep separate accounts for each of their transmission, distribution, LNG and storage activities as they would be required to do if the activities in question were carried out by separate undertakings, with a view to avoiding discrimination, cross-subsidisation and distortion of competition.  They shall also keep accounts, which may be consolidated, for other gas activities not relating to transmission, distribution, LNG and storage.  Until 1 July 2007, they shall keep separate accounts for supply activities for eligible customers and supply activities for non-eligible customers.  Revenue from ownership of the transmission/distribution network shall be specified in the accounts.  Where appropriate, they shall keep consolidated accounts for other, non-gas activities.  The internal accounts shall include a balance sheet and a profit and loss account for each activity.

The audit, in particular, verifies that the obligation to avoid discrimination and cross-subsidies is respected.
Undertakings shall specify in their internal accounting the rules for the allocation of assets and liabilities, expenditure and income as well as for depreciation, without prejudice to nationally applicable accounting rules, which they follow in drawing up the separate accounts.  These internal rules may be amended only in exceptional cases.  Such amendments shall be mentioned and duly substantiated.
The annual accounts shall indicate in notes any transaction of a certain size conducted with related undertakings.
1.9. Organisation of access to the system

1.9.1. Third party access

Participants shall ensure the implementation of a system of third party access to the transmission and distribution system based on published tariffs, applicable to all eligible customers, including supply undertakings, and applied objectively and without discrimination between system users.  Participants shall ensure that these tariffs, or the methodologies underlying their calculation shall be approved prior to their entry into force by the Gas Regulatory Authority and that these tariffs – and the methodologies, where only methodologies are approved – are published prior to their entry into force.
Transmission system operators shall, if necessary for the purpose of carrying out their functions including in relation to cross-border transmission, have access to the network of other transmission system operators.
The provisions of this Memorandum of Understanding shall not prevent the conclusion of long-term contracts in so far as they comply with applicable competition rules.
1.9.2. Access to storage

For the organisation of access to storage facilities and line-pack when technically and/or economically necessary for providing efficient access to the system for the supply of customers, as well as for the organisation of access to ancillary services, Participants may choose either or both of the procedures referred to below.  These procedures shall operate in accordance with objective, transparent and non-discriminatory criteria.

The provisions of paragraph 1 shall not apply to ancillary services and temporary storage that are related to LNG facilities and are necessary for the re-gasification process and subsequent delivery to the transmission system.

In the case of negotiated access, Participants shall take the necessary measures for natural gas undertakings and eligible customers either inside or outside the territory covered by the interconnected system to be able to negotiate access to storage and line-pack, when technically and/or economically necessary for providing efficient access to the system, as well as for the organisation of access to other ancillary services.  The parties shall be obliged to negotiate access to storage, line-pack and other ancillary services in good faith.

Contracts for access to storage, line-pack and other ancillary services shall be negotiated with the relevant storage system operator or natural gas undertakings.  Participants shall require storage system operators and natural gas undertakings to publish their main commercial conditions for the use of storage, line-pack and other ancillary services within the first six months following implementation of this Memorandum of Understanding and on an annual basis every year thereafter.
In the case of regulated access Participants shall take the necessary measures to give natural gas undertakings and eligible customers either inside or outside the territory covered by the interconnected system a right to access to storage, line-pack and other ancillary services, on the basis of published tariffs and/or other terms and obligations for use of that storage and line-pack, when technically and/or economically necessary for providing efficient access to the system, as well as for the organisation of access to other ancillary services.  This right of access for eligible customers may be given by enabling them to enter into supply contracts with competing natural gas undertakings other than the owner and/or operator of the system or a related undertaking.

1.9.3. Access to upstream pipeline networks

Participants shall take the necessary measures to ensure that natural gas undertakings and eligible customers, wherever they are located, are able to obtain access to upstream pipeline networks, including facilities supplying technical services incidental to such access, in accordance with this paragraph, except for the parts of such networks and facilities which are used for local production operations at the site of a field where the gas is produced.  The measures shall be notified to the Permanent High Level Group.
The access referred to above shall be provided in a manner determined by the Participant in accordance with the relevant legal instruments.  Participants shall apply the objectives of fair and open access, achieving a competitive market in natural gas and avoiding any abuse of a dominant position, taking into account security and regularity of supplies, capacity which is or can reasonably be made available and environmental protection.  The following may be taken into account: 
(a)
the need to refuse access where there is an incompatibility of technical specifications which cannot be reasonably overcome;

(b)
the need to avoid difficulties which cannot be reasonably overcome and could prejudice the efficient, current and planned future production of hydrocarbons, including that from fields of marginal economic viability;

©
the need to respect the duly substantiated reasonable needs of the owner or operator of the upstream pipeline network for the transport and processing of gas and the interests of all other users of the upstream pipeline network or relevant processing or handling facilities who may be affected; and

(d)
the need to apply their laws and administrative procedures for the grant of authorisation for production or upstream development.

Participants shall ensure that they utilise a dispute‑settlement arrangement, and that dispute-settlement mechanism shall have access to all relevant information, to enable disputes relating to access to upstream pipeline networks to be settled expeditiously, taking into account the criteria above and the number of parties which may be involved in negotiating access to such networks.

In the event of cross‑border disputes, the dispute‑settlement arrangements for the Participant having jurisdiction over the upstream pipeline network which refuses access shall be applied.  Where, in cross‑border disputes, more than one Participant covers the network concerned, the Participants concerned shall consult with a view to ensuring that the provisions of this Memorandum of Understanding are applied consistently.

1.9.4. Refusal of access

Natural gas undertakings may refuse access to the system on the basis of lack of capacity or where the access to the system would prevent them from carrying out their public service obligations.  Refusal of access may be made on the basis of serious economic and financial difficulties with take-or-pay contracts have regard to the criteria, procedures and the alternative chosen by a Participant in accordance with paragraph 1.14.  Duly substantiated reasons shall be given for such a refusal.
Participants may take the measures necessary to ensure that the natural gas undertaking refusing access to the system on the basis of lack of capacity or a lack of connection makes the necessary enhancements as far as it is economic to do so or when a potential customer is willing to pay for them.  In circumstances where Participants have given an exclusive right to an undertaking other than the one demanding access, Participants shall take such measures.
1.10. New infrastructure

Major new gas infrastructures, i.e. interconnectors between Participants, LNG and storage facilities, may upon request, be derogated from the provisions of any part of this Memorandum of Understanding under the following conditions:
(a)
the investment must enhance competition in gas supply and enhance security of supply;

(b)
the level of risk attached to the investment is such that the investment would not take place unless an derogation was granted;

©
the infrastructure must be owned by a natural or legal person which is separate at least in terms of its legal form from the system operators in whose systems that infrastructure will be built;

(d)
charges are levied on users of that infrastructure;

(e)
the derogation is not detrimental to competition or the effective functioning of the regional gas market, or the efficient functioning of the regulated system to which the infrastructure is connected.

This provision shall apply also to significant increases of capacity in existing infrastructures and to modifications of such infrastructures which enable the development of new sources of gas supply.
The process referred to section 3 of this Memorandum applies, on a case by case basis, when a Participant may decide on a derogation. 
Upon recommendation of the Regulatory Committee for a project of regional importance, a special regime across the applicable area for derogation and/or financial assistance may be imposed by the Participants.

However, the derogation may cover all or parts of, respectively, the new infrastructure, the existing infrastructure with significantly increased capacity or the modification of the existing infrastructure. In deciding to grant a derogation consideration shall be given, on a case‑by‑case basis, to the need to impose conditions regarding the duration of the derogation and non-discriminatory access to the interconnector.  When deciding on the conditions in this subparagraph account shall, in particular, be taken of the duration of contracts, additional capacity to be built or the modification of existing capacity, the time horizon of the project and national circumstances.

When granting a derogation the relevant authority may decide upon the rules and mechanisms for management and allocation of capacity insofar as this does not prevent the implementation of long term contracts.

The derogation decision shall be duly reasoned and published.

In the case of an interconnector any derogation decision shall be taken in accordance with the process referred to section 3 of this Memorandum. Other participants concerned by this interconnector shall be consulted. 

The notification for a derogation shall in particular contain the following information.

(a)
the detailed reasons on the basis of which the Participant, requests the derogation, including the financial information justifying the need for the derogation;
(b)
the analysis undertaken of the effect on competition and the effective functioning of the regional  gas market resulting from the grant of the derogation;
(c)
the reasons for the time period and the share of the total capacity of the gas infrastructure in question for which the derogation is granted;
(d)
in case the derogation relates to an interconnector, the result of the consultation with the Participants concerned;
(e)
the contribution of the infrastructure to the diversification of gas supply.
1.11. Market opening and reciprocity

(a1)
until 1 July 2005, the Participants shall specify eligible customers, meaning those customers inside their territory which have the legal capacity to contract for, or to be sold, natural gas and given that all customers mentioned in paragraph (a2) of this paragraph must be included.

(a2)
The Participants shall take the necessary measures to ensure that at least the following customers are designated as eligible customers:
- gas-fired power generators, irrespective of their annual consumption level; however, and in order to safeguard the balance of their natural gas market, the Participants may introduce a threshold, which may not exceed the level envisaged for other final customers, for the eligibility of combined heat and power producers. Such thresholds shall be notified to the Regulatory Committee- other final customers consuming more than 25 million cubic metres of gas per year on a consumption-site basis.

(a3)
The Participants shall ensure that the definition of eligible customers referred to in paragraph (a1) will result in an opening of the market equal to at least 20 % of the total annual gas consumption of the national gas market.

(a4)
The percentage mentioned in the paragraph above shall increase to 28 % of the total annual gas consumption of the national gas market by 2008, and to 33 % by 2010.
(a5)
If the definition of eligible customers as referred to in paragraph (a1) results in a market opening of more than 30 % of the total annual gas consumption of the national gas market, the Participant concerned may modify the definition of eligible customers to the extent that the opening of the market is reduced to no lower than 30 % of such consumption. The Participants shall modify the definition of eligible customers in a balanced manner, not creating specific disadvantages for certain types or
(a6)
The Participants shall take the following measures to ensure that the opening of their natural gas market is increased over a period of seven years:
- the threshold set in the second indent of paragraph (a2) for eligible customers other than gas-fired power generators, shall be reduced to 15 million cubic metres per year on a consumption-site basis three years after the date of signature of this Memorandum of Understanding, and to 5 million cubic metres per year on such basis five years after the date of signature of this Memorandum of Understanding- the percentage mentioned in paragraph (a5) shall increase to 38 % of the total annual gas consumption of the national gas market six years after the entry into force of this Memorandum of Understanding , and to 43 % of such consumption by 2012.

(a7)
In respect with emergent markets, the gradual market opening provided for by this Paragraph shall start to apply from the expiry of the derogation.


To avoid imbalance in the opening of gas markets:
(a)
contracts for the supply with an eligible customer in the system of an non-EU Participant and an EU Member State who belongs to the regional market shall not be prohibited if the customer is eligible in both systems involved; 

(b)
in cases where transactions as described in point (a) are refused because the customer is eligible in only one of the two systems, the Permanent High Level Group may, taking into account the situation in the market and the common interest, oblige the refusing party to execute the requested supply, at the request of one of the non-EU Participants/or an EU Member State who belongs to the regional market.

1.12. Direct lines

Participants shall take the necessary measures to enable:
(a)
natural gas undertakings established within their territory to supply the eligible customers through a direct line;

(b)
any such eligible customer within their territory to be supplied through a direct line by natural gas undertakings.
In circumstances where an authorisation (e.g. licence, permission, concession, consent or approval) is required for the construction or operation of direct lines, the Participants or any competent authority they designate shall lay down the criteria for the grant of authorisations for the construction or operation of such lines in their territory.  These criteria shall be objective, transparent and non-discriminatory.

Participants may make authorisations to construct a direct line subject either to the refusal of system access or to the opening of a dispute‑settlement procedure.
1.13. Gas Regulatory authorities

Participants shall designate the Energy Regulatory Authority within their territory or a part of it as the competent body with the function of a gas regulatory authority.  These authorities shall be wholly independent of the interests of the gas industry.  They shall, through the application of this Paragraph, at least be responsible for ensuring non-discrimination, effective competition and the efficient functioning of the market, monitoring in particular: 
(a)
the rules on the management and allocation of interconnection capacity, in conjunction with the regulatory authority or authorities of those Participants with which interconnection exists;

(b)
any mechanisms to deal with congested capacity within the national gas system;

(c)
the time taken by transmission and distribution system operators to make connections and repairs;

(d)
the publication of appropriate information by transmission and distribution system operators concerning interconnectors, grid usage and capacity allocation to interested parties, taking into account the need to treat non-aggregated information as commercially confidential;

(e)
the effective unbundling of accounts to ensure there are no cross‑subsidies between transmission, distribution, storage, LNG and supply activities;

(f)
the access conditions to storage, line-pack and to other ancillary services 

(g)
the extent to which transmission and distribution system operators fulfil their tasks 
(h)
the level of transparency and competition.

The authorities established pursuant to this Paragraphe shall publish an annual report on the outcome of their monitoring activities referred to the points above.

The regulatory authorities shall be responsible for fixing or approving prior to their entry into force, at least the methodologies used to calculate or establish the terms and conditions for:
(a)
connection and access to national networks, including transmission and distribution tariffs. These tariffs, or methodologies, shall allow the necessary investments in the networks to be carried out in a manner allowing these investments to ensure the viability of the networks;
(b)
the provision of balancing services.
Participants may provide that the regulatory authorities shall submit, for formal decision, to the relevant body in the Participant, the tariffs or at least the methodologies referred to in that paragraph as well as the modifications.  The relevant body shall, in such a case, have the power to either approve or reject a draft decision submitted by the regulatory authority.
These tariffs or the methodologies or modifications thereto shall be published together with the decision on formal adoption.  Any formal rejection of a draft decision shall also be published, including its justification.
Regulatory authorities shall have the authority to require transmission, LNG and distribution system operators, if necessary, to modify the terms and conditions, including tariffs and methodologies, to ensure that they are proportionate and applied in a non-discriminatory manner.
Any party having a complaint against a transmission, LNG or distribution system operator with respect to the issues mentioned in paragraphs 1, 2 and 4 and in paragraph 1.9.2  may refer the complaint to the regulatory authority which, acting as dispute settlement authority, shall issue a decision within two months after receipt of the complaint.  This period may be extended by two months where additional information is sought by the regulatory authorities.  This period may be extended with the agreement of the complainant.  Such a decision shall have binding effect unless and until overruled on appeal.
Any party who is affected and who has a right to complain concerning a decision on methodologies taken, where the regulatory authority has a duty to consult, concerning the proposed methodologies, may, at the latest within two months, or a shorter time period as provided by Participants, following publication of the decision or proposal for a decision, submit a complaint for review.  Such a complaint shall not have suspensive effect.

Participants shall take measures to ensure that regulatory authorities are able to carry out their duties in an efficient and expeditious manner.

Participants shall create appropriate and efficient mechanisms for regulation, control and transparency so as to avoid any abuse of a dominant position, in particular to the detriment of consumers, and any predatory behaviour.

Participants shall ensure that the appropriate measures are taken, including administrative action or criminal proceedings in conformity with their national law, against the natural or legal persons responsible where confidentiality rules imposed by this Memorandum of Understanding have not been respected.

In the event of cross‑border disputes, the deciding regulatory authority which has jurisdiction in respect of the system operator, which refuses use of, or access to, the system. The regulatory authority in question may request the Regulatory Committee to issue an opinion. 
Complaints referred to above shall be without prejudice to the exercise of rights of appeal relating to judicial review under national law.

National regulatory authorities shall contribute to the development of the regional energy market of a level playing field by co-operating with each other and with the Regulatory Committee in a transparent manner.

1.14. Derogations in relation to take-or-pay commitments

If a natural gas undertaking encounters, or considers it would encounter, serious economic and financial difficulties because of its take-or-pay commitments accepted in one or more gas-purchase contracts, an application for a temporary derogation from the Third Part Access to the Transmission and Distribution system and LNG facilities may be sent to the Participant concerned or the designated competent authority. 
Applications shall, according to the choice of Participants, be presented on a case-by-case basis either before or after refusal of access to the system.  Participants may also give the natural gas undertaking the choice of presenting an application either before or after refusal of access to the system.  Where a natural gas undertaking has refused access, the application shall be presented without delay.  The applications shall be accompanied by all relevant information on the nature and extent of the problem and on the efforts undertaken by the natural gas undertaking to solve the problem.

If alternative solutions are not reasonably available, and taking into account the provisions of the paragraph below, the Participant may decide to grant a derogation, following the process referred to section 3 of this Memorandum.
When deciding on the derogations the Participant shall take into account, in particular, the following criteria:
(a)
the objective of achieving a competitive gas market;

(b)
the need to fulfil public‑service obligations and to ensure security of supply;

(c)
the position of the natural gas undertaking in the gas market and the actual state of competition in this market;

(d)
the seriousness of the economic and financial difficulties encountered by natural gas undertakings and transmission undertakings or eligible customers;

(e)
the dates of signature and terms of the contract or contracts in question, including the extent to which they allow for market changes;

(f)
the efforts made to find a solution to the problem;

(g)
the extent to which, when accepting the take-or-pay commitments in question, the undertaking could reasonably have foreseen, having regard to the provisions of this Treaty, that serious difficulties were likely to arise;

(h)
the level of connection of the system with other systems and the degree of interoperability of these systems; and

(i)
the effects the granting of a derogation would have on the correct application of this Memorandum of Understanding as regards the smooth functioning of the regional natural gas market.

A decision on a request for a derogation concerning take‑or‑pay contracts concluded before the date of signature of this Memorandum of Understanding should not lead to a situation in which it is impossible to find economically viable alternative outlets.  Serious difficulties shall in any case be deemed not to exist when the sales of natural gas do not fall below the level of minimum off-take guarantees contained in gas‑purchase take‑or‑pay contracts or in so far as the relevant gas‑purchase take-or-pay contract can be adapted or the natural gas undertaking is able to find alternative outlets.

Natural gas undertakings which have not been granted a derogation shall not refuse, or shall no longer refuse, access to the system because of take-or-pay commitments accepted in a gas purchase contract.  Participants shall ensure that the relevant provisions are complied with.
Any derogation granted under the above provisions shall be duly substantiated.  

The Regulatory Committee shall, within three years of the date of signature of the Memorandum, submit a review report on the experience gained from the application of this paragraph, so as to allow the Ministerial Council to consider, in due course, the need to adjust it.

1.15. New, Emergent and isolated markets

Participants not directly connected to the interconnected system of any other Participant and having only one main external supplier may derogate from any part of this Memorandum of Understanding. Derogations shall be notified to the Permanent High Level Group and to the Regulatory Committee as referred to section 3 of this Memorandum. 
A supply undertaking having a market share of more than 75% shall be considered to be a main supplier.  This derogation shall automatically expire from the moment when at least one of these conditions no longer applies.  Any such derogation shall also be notified to the Permanent High Level Group and to the Regulatory Committee, as referred to section 3 of this Memorandum.
A new market is a state market where less than 10%  of the primary fuel balance is provided by gas.  New markets may apply for a derogation from all aspects of this Memorandum insofar as gas is concerned.  However, new markets must adopt a gas expansion plan to raise the use of gas in the period until 2010 above the   10% threshold. The derogation shall be granted according to the process referred to section 3 of this Memorandum.
A Participant, qualifying as an emergent market, which because of the implementation of this Memorandum would experience substantial problems may derogate from the provisions of this Annex, according to the process referred to section 3 of this Memorandum. This derogation shall automatically expire from the moment when the Participant no longer qualifies as an emergent market. 
Where implementation of this Memorandum of Understanding would cause substantial problems in a geographically limited area of a Participant, in particular concerning the development of the transmission and major distribution infrastructure, and with a view to encouraging investments, the Participant may decide for a temporary derogation from any gas provision in this Annex, following the process referred to section 3 of this Memorandum.

The Participant must present fully substantiate reasons regarding this derogation and in particular:

(1)
the need for infrastructure investments, which would not be economic to operate in a competitive market environment,

(2)
the level and pay-back prospects of investments required,

(3)
the size and maturity of the gas system in the area concerned,

(4)
the prospects for the gas market concerned,

(5)
the geographical size and characteristics of the area or region concerned, and socio-economic and demographic factors.

For gas infrastructure other than distribution infrastructure a derogation may be granted only if no gas infrastructure has been established in this area, or has been so established for less than 10 years.  The temporary derogation may not exceed  10 years from the time gas is first supplied in the area.  

For distribution infrastructure a derogation may be granted for a time period which may not exceed 10 years for the distribution infrastructure from the time gas is first supplied through the said system in the area.
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