Courtesy translation

TRANS-BALKAN PIPELINE PROJECT

TRIPARTITE MEMORANDUM OF UNDERSTANDING

THIS TRIPARTITE MEMORANDUM OF UNDERSTANDING is being entered into on this [______] day of November 2003 by the Republic of Bulgaria, acting by and through its [_______], the Republic of Macedonia, acting by and through its [_______], and the Republic of Albania, acting by and through its [_______].

RECITALS


A. AMBO LLC (“AMBO”) has conducted a feasibility study (the “Study”) for an approximately 575 mile (920 km) Trans-Balkan Pipeline (the “Project”) for transport of crude oil from the Bulgarian port of Burgas, through Macedonia, to the Albanian port of Vlore under a grant provided to Bulgaria by the United States, acting through the United States Trade and Development Agency.


B. Having reviewed and adopted for the sake of information the conceptual Study and agreed that it presents in principle an adequate basis for continuation of the process of designing the Project, each of Bulgaria, Macedonia and Albania (each a “State”; collectively the “States”) have agreed to enter into a binding tripartite Trans-Balkan Pipeline Convention (the “Convention”) which would be approved and ratified in accordance with the laws of each State to provide a governing legal framework for the Project.


C. The States are therefore entering into this Tripartite Memorandum of Understanding and also wish to confirm the role of AMBO in respect of the Project.

CONFIRMATIONS


1. The Study. Each State has received a copy of the conceptual Study, and agrees that it presents in principle an adequate basis for proceeding with the implementation of the Project. 

2. Development Rights. Each State grants to AMBO the exclusive right to continue with the development and organisation of the implementation of the Project in such State during  the period stipulated in Item 4 hereunder. Accordingly, AMBO shall be authorised: (a) to organise the phases of designing and financing, requisite for the implementation of the Project; (b) to prepare the financial models required in connection with the financing of the Project; (c) to raise the finance for the Project through equity and debts; and (d) to develop, negotiate, finalise and secure the execution of all agreements appropriate to, or required in connection with, the development, engineering, construction, financing and operation of the Project.


3. Confidential and Proprietary Information. Each State hereby confirms that the Study contains confidential and proprietary information of AMBO and, accordingly, each State agrees that it shall not distribute the Study or disclose its contents to any person other than representatives or officials of the respective State authorised to evaluate the Project and any proposed equity investment by the State in the Project. The States shall clarify through the bilateral agreements under Item 7 what part of the Study will be provided for a broad access considering the obligation for public access.

4. Period for Development. The exclusive right to continue with the development and implementation of the Project, granted to AMBO by each State as per Item 1 above, shall be valid and in force for a period of 3 (three) years as from the date of signing this Memorandum of Understanding.

UNDERSTANDINGS

5. Project Company. Each State understands that AMBO and one or more investors, which may include international oil companies (AMBO and such investors collectively, the “Organizers” -) intend to establish a company under the laws of such State to implement the Project in the respective State (each a “Project Company”; collectively the “Project Companies”). It is further understood that each State may acquire an equity interest in the Project Company established in such State on terms and conditions to be agreed upon.


6. Scope of Convention.


a) Purpose. The Convention shall provide a governing legal framework for the Project and, to the maximum extent possible, ensure that the Project will substantively be treated as if located in only one country and built and operated by only one company, even though the Project will be located in three countries and be implemented by companies to be established in each country.


b) Principles and Conflicts. The Convention shall be based on the national laws of each country and on the relevant laws, directives and regulations of the European Union. Any direct agreement between any State and the Organizers or any other participant in the Project, including any lenders, shall be consistent with the Convention. In the event of any conflict between the national laws of any State and the Convention, the conflict will be resolved through negotiation and understanding.

7. Bilateral Agreements.

Bilateral international agreements (the “Bilateral Agreements”) shall be concluded between AMBO and each of the States. These Agreements shall be based on international practices, including the treaty to European Energy Charter (the conventions with the European Union in the energy sector serving as guidelines) and shall include standard provisions acceptable to the three States which shall constitute an integral part of the Memorandum and Articles of Association of the Project Company (Commercial enterprise) established for the construction, financing and operation of the pipeline.

8. Framework of the Agreements.

8.1 Rights.
The State shall grant, in conformity with its national laws, the following rights to the Project Companies, stipulated by Item 5:

· concessions, licenses and other rights, which shall guarantee the construction and operation of the pipeline;

· all necessary efforts shall be made for securing the terrain needed for the construction and functioning of the Project, including land and tenancy rights related to the construction of the pipeline, the pumping stations and other technological facilities;

· access to a civil sea port and the territorial waters of the State, including the universal entry terminal of the oil pipelines in Burgas. 

8.2. Institutional Support.

Pursuant to these obligations, the States shall make all effort to facilitate the granting of such rights through institutional support for the Project and negotiations for reaching mutually acceptable terms and conditions, which shall be duly contracted.

8.3. Compensations.
Certain compensations on part of the State to the benefit of the Project Company may be agreed upon in the Bilateral Agreements in cases of specified force majeure events which might seriously disturb the stability of the Project's implementation.


8.4. Stability Clause: 

The States shall refrain from expropriating or acquiring by compulsory acquisition any assets, or from any other action that could reasonably be expected to have a material adverse effect on the implementation and operation of the Project. In this respect, the States shall engage not to change the interpretation of any law, which has been in force at the time of incorporation of the Project Company and the start of its work on the Project.


8.5. Customs and Import Duties. 

Each State, regardless of whether it is a party to the General Agreement on Trade and Tariffs (GATT) or a member of the World Trade Organisation (WTO), shall apply WTO rules to imports of energy-related materials and products required for the construction, operation and maintenance of the Project, including, without limitation, pipeline equipment.


8.6. Transit of Oil and Tariffs.


No State shall interrupt or otherwise interfere with or restrict the transit or throughput of crude oil from any other State through the Project's pipeline. The Bilateral Agreements shall establish rules for the ownership and regulation of the interconnection of the Project's pipeline at the borders between any States, and for the offtake by each State of crude oil for domestic requirements.


8.7. Tariffs and Fees.


The Bilateral Agreements shall establish a uniform tariff to be charged for the transit or throughput of oil, the respective fees related to use of the civil sea port, the rules and procedure of their updating, the procedure of resolving disputes with respect to the implementation of the tariff.

8.8. Security interests.


Joint borrowing by the Project Companies to finance the Project and cross-collateralisation of the assets of the Project to secure any such joint borrowing shall be permitted to the extent required by lenders to the Project, subject to procedures for the provision to each non-defaulting Project Company of notice and cure rights.


8.9. Pledge.

            All assets of the Project, including all shares in the Company under the Project, can be handed over as a pledge to the lenders to the Project as a collateral for the repayment of the loans extended by them. All revenues and proceeds under the Project shall be deposited in off-shore bank accounts to be maintained by a trustee of the pledges, in favor of these lendors and shall be extended in compliance with the agreed procedures.

8.10. Insurance.

            Insurance under the Project shall be maintained with reputable international insurance companies and there shall be no demand that these be issued by local insurance companies.

8.11. Foreign Currency.

             Investors under the Project shall be entitled to repatriate in a freely convertible currency the capital and profits from investments and each Project Company under the Project shall have the right to make payments of interest, principal or charges, of any payables incurred in relation to the funding of the Project in freely convertible foreign currency.

8.12. Income Taxes.

             Dividends and other payments made by any Project Company under the Project and payment of interest and charges in relation to loans for funding of the Project, profits from operations of the companies, may be exempt from income and other taxes, levies and other charges due under the laws of the States, or single rates can be agreed only in the case agreement is reached in the respective Bilateral Agreements.

9. Disputes.

             Disputes between the Project Company under the Project and any State that can not be settled in an amicable way, shall be referred for settlement to an arbitration. Procedures, rules, location of its conduct and the language of arbitration shall be stipulated in the Bilateral Agreements.

10.Mandatory Ratification.

              Rights and obligations arising for the States under it. 7 and it. 8 shall be subject to mandatory ratification.

11. Commission on Trans-Balkan Pipeline.

a) For coordination of negotiations and adoption of the Agreement the States shall set up, as soon as possible after approval by each of the States of this Tripartite Memorandum of Understanding, a Commission on Trans-Balkan Pipeline (hereinafter referred to as the Commission).

b) As soon as possible after setting up the Commission, each State shall appoint an expert committee to represent the respective State.


(c) The Commission shall be responsible for the institutional support and drafting of the Bilateral Agreements based on this Tripartite Memorandum of Understanding and shall make its best efforts to present within 6 (six) months from the date hereof a draft of the Convention to the authorised ministers, who shall submit it to the Council of Ministers.


12. Non-Binding Understandings.


Each State agrees that the understandings set forth in Sections 5 through 10 of this Tripartite Memorandum of Understanding are non-binding but nevertheless express the will and intention of each of the States to set the framework on which to develop the Convention and definitive Agreements among the Project Companies and the States.

This Memorandum shall take effect as of the date of its signing by each State.






THE REPUBLIC OF BULGARIA






By: ___________________________________







Name:







Title:






THE REPUBLIC OF MACEDONIA






By: ___________________________________







Name:







Title:






THE REPUBLIC OF ALBANIA






By: ___________________________________







Name:







Title:

The foregoing Tripartite Memorandum of Understanding is hereby accepted and agreed and AMBO hereby commits to undertake the matters referred to in clauses (a) through (d) of Section 2 thereof:
AMBO LLC

By: ______________________________

Name:

Title:

